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VEMORANDUM OPI NI ON RE: PRODUCTI ON CREDI T
ASSOCI ATION'S NOTI ON FOR ON-SI TE AUCTI ON SALE

At the last hearing of Production Credit Association of
North
Central M chigan's (hereafter "PCA") notion for authority to hold an
auction sale of its collateral on the debtor's prem ses, the Court
required PCA, the noving party, to produce sone authority for its
request. In the intervening tinme, both PCA and the opposing party,
Transamerica Comrercial Finance Corp. (hereafter "Transanerica"),
have
filed briefs on the issue.

Production Credit Associ ati on has established that M chi gan



| aw provides that a creditor holding a security interest in personal
property collateral has the right to-dispose of the repossessed
collateral on the debtor's prem ses. Mch. Conp. Laws 8440.9503;

Mch. Stat. Ann. 819.9503.! PCA correctly cited In re Double D

Trading, Inc., 34 U C C Rep. Serv. 1762, 1768-1769 (Bankr. D. Mass.

1982) for the proposition that the renoval for sale of repossessed
collateral fromthe debtor's preni ses coul d be consi dered one factor
in a comercial unreasonabl eness defense to a suit for a deficiency

judgnment. We note that the debtor in Farmers & Merchants Bank v.

Dyersburg Production Credit Ass'n, 728 S.W2d 10, 4 U.C.C. Rep.
Serv.2d 305, 315 (Tenn. App. 1986) al so argued that the PCA's failure
to sell the farm equi pnment at its location on the debtor's farm was
unreasonable. A sale held at the debtor's plant was found to be

reasonable in Sierra Financial Corp. v. Brooks-Farrer Co., 15 Cal.

App.3d 698, 93 Cal. Rptr. 422, 8 U.C.C. Rep. Serv. 1125 (1971).

1Thi s section states:

Unl ess otherw se agreed a secured party has on
default the right to take possession of the
collateral. In taking possession a secured party
may proceed without judicial process if this can
be done w thout breach of the peace or my
proceed by action. |If the security agreenment so
provi des the secured party may require the debtor
to assenble the collateral and make it avail able
to the secured party at a place to be designated
by the secured party which 1is reasonably
convenient to both parties. Wthout renoval a
secured party may render equi pnment unusable, and
may dispose of collateral on the debtor's
prem ses under section 9504.



Clearly, the law is on PCA's side of this issue.

Neither the debtor nor the trustee express any opposition
to
PCA' s request, nor do they indicate any concern for potential harmto
their property interest should the auction take place at the debtor's
former place of doing business. On the other hand, Transanerica
argues that it wears two hats on this issue. It wears the hat of a
nort gagee in possession of the debtor's real property and therefore
acts as a quasi-trustee for the purpose of protecting the debtor's
property. It also wears the hat of a secured party inits own right;
as such, it cares that its collateral not be damaged by the
di sposition of PCA's property. 1In both respects, Transanerica, in a
Henny- Penny-1i ke expressi on of worry, clains that PCA's nmul titudi nous
hordes of voracious buyers will attack and destroy Transanerica's
collateral, which, as far as we can tell to date, takes the form of
real estate or "fixtures' in the formof entire buil dings.

Inlight of the fact that a statute expressly authorizes the
relief requested by PCA (indeed, seens to provide for it even w thout
court order), Transanerica nmust show nore than that it is "worried"
about potential damage. it nmust clearly establish an evidentiary
basis justifying its belief that there is a cause for such concern.
This it has failed to do. Furthernore, if, due to PCA s negligence
in

conducting the auction, sonme col |l ateral securing Transanmerica's claim



i s damaged, Transanerica retains its common | aw remedi es agai nst PCA,
a presumably solvent financial institution. More protection than
that, at this time, seenms unwarranted.

For these reasons, PCA's notion for authority to conduct an

on-site auction of its collateral is hereby GRANTED

Dat ed: Novenmber 18, 1988.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



